
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES. 293 

Special Assessments under the Police Power without Regard 
to Benefits. — The levy of special assessments was first asserted to be an 
exercise of the police power. 1 But when it was desired to levy such assess- 
ments for purposes unconnected with the public health and morals, it was 
necessary to find some new justification. This was sought in the power of 
eminent domain. Here also arose a difficulty : the power of eminent 
domain was exercised upon an individual and not upon the community, and, 
while the benefit was shared by the entire community, the whole burden 
was cast upon the individual whose property and money were both taken. 2 
Hence, some other justification was rendered necessary for the levying of 
these assessments. It was found in the taxing power. The entire theory 
of taxation requires that the taking by the state be in return for protection 
rendered to the individual. Accordingly, where the tax is special and levied 
on only a small part of the citizens, they must be compensated by benefits 
proportionate to the loss sustained by the taking. 3 

These three powers of the state should not be exclusive. If a taking is 
compensated in money, it may be an exercise of eminent domain. If it is 
for the protection of public health or morals, it may be legislative action 
under the less restricted police power into which the principle of benefits 
does not enter at all. 4 For instance, a Wisconsin municipality recently 
levied an assessment for building a sewer by the front-foot rule. The Wis- 
consin courts hold this an invalid method of assessment under the taxing 
power unless it appears that benefits conferred have been regarded. 6 Yet 
the Wisconsin Supreme Court allowed it under the police power regardless 
of any benefits received by the railroad company whose property was 
assessed. Chicago, etc. By. Co. v. City of Janesville, 118 N. W. 182 (Wis.). 

There has been a decided tendency in many courts to refuse to review 
the acts of the legislatures in levying these assessments. 6 In the case of 
general taxes affecting the whole state there is little to fear from legislative 
usurpation. There is a natural protection in the fact that the legislature is 
taxing its constituents. Special assessments, however, relieve the mass of the 
citizens at the expense of the few, and are for this reason at least not unpop- 
ular measures. 7 The rights of the citizen are therefore subject to serious 
encroachments if there is no appeal from the legislative decision. 8 Further- 
more, though there may be no express inhibition to the states in the federal 
Constitution against taking private property for public uses without compen- 
sation, such taking was undoubtedly against the whole principle of English 
liberties and was not due process before the Fourteenth Amendment. The 
United States Supreme Court considers such taking unconstitutional when it 
amounts to a complete confiscation of the property assessed. 9 It is hard to 
see why incomplete confiscation to any substantial extent should not stand 
on the same plane. 10 
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